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Introduction

The U.S. Environmental Protection Agency Region 2
submits the following statement of position in response to PPG Industries, Inc.’s July 30, 2020,
letter to the Region entitled “Feasibility Study Report: Written Notification of Objections and
Invocation of Dispute Resolution, Riverside Industrial Park Superfund Site — Essex County,
Newark, New Jersey” (the “Dispute™). This response sets forth the position of Region 2 staff on
the subject of the dispute and is being provided to the Director of EPA Region 2’s Superfund and
Emergency Management Division (“SEMD”) (formerly the Emergency and Remedial Response
Division) for purposes of reaching a decision, pursuant to Paragraph 62 of Administrative
Settlement Agreement and Order on Consent for Remedial Investigation and Feasibility Study
(“ASAOC”), CERCLA Docket No. 02-2014-2011. PPG invoked the ASAOC’s dispute resolution
procedures with respect to (i) the process followed by EPA when it finalized the Feasibility Study
Report (“FS Report™) and so notified PPG by letter dated July 21, 2020, and (ii) revisions made
by EPA to the FS Report, as outlined in its July 10, 2020 communication and as set forth in the
final FS Report.

Contrary to PPG’s claims in the Dispute, neither the Region’s decision to complete the FS Report
nor its revisions to that document were arbitrary and capricious. Region 2 followed the procedural
provisions of the ASAOC in directing PPG to modify the FS Report. and in modifying and
completing the FS Report when PPG did not make the necessary modific: mom The Region’s

revisions to th\. F\ chott were Tcu mlgall\ and substantivi eI\ sound =
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In accordance with Paragraph 41 of the ASAOC, by letter dated June 23, 2020 (See [Exhibit [ILA),
the Region notified PPG of deficiencies in PPG’s i#s-June 8, 2020, draft FS Report. -After several
additional exchanges, in its email communication dated July 10, 2020 (See_Exhibit 2), EPA
requested that PPG provide the FS Report, with modifications, by July 17, 2020, thus providing
PPG with more than 21 days to cure the deficiencies: 21 days is the timeframe identified in the
ASAOC for PPG to revise the FS Report. -The revised FS Report submitted by PPG on July 17,
2020, did not meet the Region’s directions; therefore, the Region modified the FS Report and
notified PPG on July 21, 2020_(See Exhibit 3), that because the revised FS Report did not meet
EPA’s 1cqunements the Region had ;;;odlﬁed the FS Report Land would be placing the final FS
Report in the administrative record—See—Eshibit3+. The Region’s June 23, 2020 conditional
approval letter and subsequent communication on July 10 cleal ly explained the deficiencies, and
the Region completed the report only after PPG’s Haee*ed-fallure to cure the deficiencies fin timely
manner.

Likewise, the revisions made by Region 2 to the FS Report, consistent with the directions given
on June 23, reiterated and clarified in the Region’s July 10, 2020 communication, are techmcally
sound and supported by factual historical information and eeHeeted—site data. —Matesral-HHaws
presented-byIn contrast. PPG arguments intended to show that EPA’s revisions contained material
flaws ere-unfounded-and-are not supported by the findings in the final Remedial Investigation

(3]

(“Region 2” or “the Region”) fespectfully
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(“RI”) Report approved by EPA

PPG’s assertions to the side, 1t 1s PPG that has acted inappropriately by repeatedly failing to -

tollow the Region’s directions. In fact, PPG turns the ASAOC approval process on its head when
it suggests that EPA must “address the material flaws™ in ‘EPA’S June 23 and July 10
communications concerning required revisions ssaskup-et-the FS Reports to PPG’s satisfaction,
whereas under the ASAOC it is PPG’s rcsponslblhty to pclhum work properly and promptly.
including by submitting a-deliverable o to the Region_that the Region

is able to approve in accordance with the provisions of the AS -\O( the SOW. CERCLA. the NCP
and EPA guidance.

[Region 2’s Completion of the FS Report was Procedurally Consistent with the
ASAOC and was not Arbitrary and Capricious‘

A The Region’s June 23, 2020, Conditional Approval Letter Identified Deficiencies
in PPG’s June 8, 2020 FS Report

The Region’s June 23, 2020, conditional approval letter notified PPG that, pursuant to Paragraph
41(b) of the ASAOC, EPA was approving PPG’s June 8, 2020, draft FS Report “lconditioned upon
PPG’s incorporation of the attached comments from the attached EPA mark-up of each document
[e.g., FS document text mark-up — to incorporate language.., response to PPG’s June 8 submittal
comments, revised figures, revised tables, revised appendix (A and B)] into” the FS Rep011| (See
Exhibits 1.B. through 1.J.). Specifically. the June 23. 2020 conditional approval letter included
attachments that clearly identified provisions in PPG’s June 8, 2020 draft FS Report that were
unacceptable to the Region and needed to be corrected in order for the Region to approve the
document. Such unacceptable provisions were “deficiencies” subject to correction pursuant to
ASAOC Paragraph 41. Deficiencies in the mark-ups sent to PPG included but were not limited to
the addition of certain metals in groundwater in the discussion of as=site-related contaminants klﬁ
Exhibit 1.C.. at-comment nos. 49 and 51-), the statement that groundwater restoration must be to
Celass TTA standards [Id.—at{See Exhibit 1€ at: comment nos.26, 88, 89, and 116]}, and the
statement that Monitored Natural Aftenuation must be screened out since it is not proven to be a
viable alternative [Jd. at comment nos. 116, 118, 140, and 141]. Furthermore, among other edits.
lthe Region and New Jersev Department of Environmental Protection (NJDEP) identified
significant concerns with PPG’s use of compliance averaging L«md provided PRG-detailed ehanges
edits that PPG was to make throughout the draft FS Report (i.e.. figure. tables. and text changes)
in its fes-application of y##e point by point compliance—ameng—etheredits (See Exhibits 1.B.
through 1.JH-).

PPG asserts that the Region did not follow the procedural requirements of the ASAOC because,
in PPG’s view, the Region did not provide PPG with the notice of deficiency and opportunity to
cure identified in required-byParagraph 41 of the ASAOC (Dispute, p. 4.), which h)rovidesk

After review of any plan, report or other item that is required to be submitted for approval
pursuant to this Settlement Agreement, EPA fthe Resion} shall, in a notice to Respondent:
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(a) approve, in whole or in part, the submission: (b) approve the submission upon specified
conditions: (¢) modify the submission to cure the deficiencies: (d) disapprove, in whole or
in part, the submission, directing that Respondent modify the submission; or () any
combination of the above. However, EPA shall not modify a submission without first
providing Respondent at least one notice of deficiency and an opportunity to cure within
21 days or as specified in the RI/FS Work Plan, except where to do so would cause serious
disruption to the Work or where previous submission(s) have been disapproved because of
material defects.

PPG argues that the Region’s June 23, 2020 conditional approval letter did not identify
“deficiencies” in the June 8 FSR because it did not include the word “deficiencies.” (Dispute, p.
4.) If the Region had not found the June 8, 2020 draft FS Report to be deficient, however, there
would have been no need for the Region to require changes to the draft FS Report as a condition
of approving it. EPA would simply have approved the June 8, 2020 draft FS Report pursuant to
Paragraph 41(a) of the ASAOC without conditions. PPG’s argument that the Region’s June 23,
2020 conditional approval letter did not identify deficiencies simply because the letter did not
mention the word “deficiencies™ strains credulity given that the Region’s comment matrix
enclosed with the June 23, 2020 letter identified thirty-three instances where the text of the June
8, 2020 draft FS Report needed to be modified because as discussed above. PPG had not fully
addressed pnor Region 2 comments on earher drafts of the FS Report éé-a—See—I—A—F—l—&beﬁ-d)

he RegionERA: clearly stated in 1ts June 23,

2020 condmonal approval letter that its approval of the June 8, 2020 draft FS Report was subject
to those corrections being made. The June 8, 2020 draft FS Report was by definition “deficient”
because it contained incorrect or otherwise unacceptable languagepsevisions. The Region’s June
23, 2020, conditional approval letter therefore notified PPG that its submission was deficient.

There is no basis for PPG’s assertion that deficiencies cannot be addressed under Paragraph 41(b),
but “are to be identified and addressed under Paragraph 41(d). which relates to disapprovals, not
Paragraph 41(b), which addresses conditional approvals.”! (Dispute, p. 4). Under Paragraph 41(b),
the Regten—Region “‘may approve the submission upon specified conditions.” The ASAOC does
not define “conditions™ and there is no provision in the ASAOC that precludes the Region from
conditioning an approval on PPG’s correction of deficiencies. In fact, it is difficult to imagine
why the Region would choose to conditionally approve a deficiency-free deliverable.

PPG also argues that if the Region had identified deficiencies in the June 8, 2020 draft FS Report,
“it would have disapproved the submittal under Paragraph 41(d), which would require PPG to”
revise and resubmit the report within 21 days.” (Dispute, p. 4). While Region 2 had the option of
disapproving and requiring PPG to resubmit the report under Paragraph 41(d), disapproving a
deliverable under Paragraph 41(d) is not the only available avenue under the ASAOC for
correcting deficiencies. In the spirit of working cooperatively while keeping the RI/FS on
schedule, and as PPG well knows, the Region has in the past conditionally approved PPG
deliverables under Paragraph 41(b), with the approval being subject to PPG the eesreetins—certain

! Deficiencies may also be addressed under Paragraph 41(c), under which EPA may “modify the submission to cure
the deficiencies.”
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issues identified by EPA_in its conditional approval. Zl—ThC Region’s June 23, 2020 conditional
approval was sumlarly provided in that same spirit. Unlike PPG’s responses to the Region’s
aforementioned prior conditional approvals for Riverside (See fn ). here PPG simply continually
rejected the Region’s direction and even after further discussions with the Region-te-seselve, PPG |
did not make the necessary revisions. seeeptable-prosresstoward-resolvinsthese-issues \

The fact that the Region was willing to continue discussing the changes required by the June 23,
2020 conditional approval letter in no way suggests that the Region did not consider the draft June
8, 2020 FS Report to be deficient, as suggested by PPG. (Dispute, p. 5). —Similarly, whether PPG
disagreed with the Region- as to the technical merit of those edits has no bearing on the particular
question of whether Region 2 identified to PPG that it considered the draft FS Report to be
deficient. PPG states that “[o]n July 17, 2020, PPG and Woodard & Curran reached out to [Region
2] to discuss [Region 2’s] arbitrary and capricious Lluly 10 Revisions and July 14 letter, which still
failed to address the material flaws in [the Region’s] June 23 Revisions.” (Dispute, p. 6). [This
statement has the ASAOC’s document approval provisions backwards; it is PPG that is responsible
for submitting a deliverable that is acceptable to the Region, and not the other way around.

‘Iﬂ-f'he-pfﬂﬂ'!—EPA had-identified deficient provisions of the draft June 8 FS Reportineludinethese
— - 2. but was willing to work with PPG to help PPG understand and

nlplcment w&eh—a—mwaﬂﬂy—aeeeﬁebléa&emEPA s comments. Yet. c@esplte khe Region’s

efforts PPG simply was not willing to submit an acceptable FS Report.

PPG argues elaims—that “[t]he facts show that USEPA and PPG were not operating as though
PPG’s [FS Report] submittals were deficient. Instead, [Region 2] and PPG were engaged in a
cooperative process to revise the [FS Report] and address the material flaws in [Region 2’s}Fusnes]
June 23 and July 10 [FS Reports].” Again, PPG has the process backwards. The Region found
flaws in PPG’s draft technical document that prevented the Region from approving it as subnutted
but in an effort to finalize the document, gave PPG fand its representatives

attenevsattornevs) very detailed comments, and conditioned approval on incorporation of those
comments. When PPG apparently struggled to understand and/or accept Region 2’s direction, the
Region showed great patience and a willingness to work with PPG_and its lesal counsel. just as
the Region had done in the past with sumerensother RI/FS deliverables for the site (See fn. 2.
above. for examples) providing another layer of clarification in the form of its July 10, 2020
markupl PPG was not in a “catch-22” (Dispute, fn. 2)_because there was no contradictory
condition. Rather. the direction that the Region provided in its “conditional> [if-then] approval.”
as per the ASAOC. was clear. concise. correct (procedurally and substantively). and was reinforced
consistently and eftes—¥soften. In fact, PPG and the Region had several exchanges concerning the
Region’s comments and directions; however, on certain issues, such as EPA’s directions fes

2 RUFS submittals “conditionally approved” by EPA _and then- submitted in revised form by PPG consistent with the
Region’s directions, include: Remedial Investigation and Feasibility Study Work Plan, Riverside Industrial Park
Superfund Site, Newark, New Jersey, Revised: July 18, 2017; Site Characterization Summary Report Addendum,
Riverside Industrial Park Superfund Site, October 2018; Development and Screening of Remedial Altematives
Technical Memorandum, Riverside Industrial Park Superfund Site, August 28, 2019; SLERA - Draft (Version 2)
Screening Level Ecological Risk Assessment, Riverside Industrial Park Superfund Site, January 17, 2020; BHHRA -
Draft (Version 2) Baseline Human Health Risk Assessment, Riverside Industrial Park Superfund Site, January 17,
2020; RI - Draft (Version 2) Remedial Investigation Report, Riverside Industrial Park Superfund Site, January 17,

202(\ ES _E shali: S de R ot Revarcida Tadicteia]l Dol Qonarfind Cot Taas 2.2020
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example—whethesto screenins out Aslternative 5.| incorporatetise discussion ofs potential impacts

to the adjacenet Passaic River (part of the supesfund-site-Diamond Alkali Superfund site) -0T2: \\

and incorporateise factual information statemsentsregarding lead and PPG’s past oper: atlons| PPG

refused to accept the Region’s comments. Further. it is notable that in response wwith-resasrd -to

PPG’s ebjeetiienobjection to incorporatinge factual statements regarding its use of lead in its past

operations at the site, that-the Region w* £ peration—nvited offered to discuss with

PPG—%e—feleﬂﬂ#» ‘any not tac.nnllv accumte > statement(s)- identified by —in-thetresard-which-the
stk PPG. PPG did not identify one

B. |The Region Pprovided PPG with 21 Ddays to Ceorrect the June 8 Draft FS Report
Bbefore Msrodifying the Ddocument, as Reequired by the ASAOC

After the Region identified deficiencies in the June 8 FS Report that needed to be corrected in
order for the Region to approve the document, under Paragraph 41 of the ASAOC Region 2 had
the ability to modify the FS Report after providing PPG “an opportunity to cure within 21 days or
as specified in the RI/FS Work Plan, except where to do so would cause serious disruption to the
Work or where previous submission(s) have been disapproved because of material defects.”

PPG argues that EPA’s June 23, 2020, email request for PPG to respond to the Region’s June 23,
2020 conditional approval letter within seven days is evidence that the Region did not consider
the conditional approval to be a notice of deficiency that triggered the 21-day perlod for
corrections. (Dispute p. 4, fn. 1). PPG=s assumentisineorreet-and-confuses different prov isions
of Paragraph 41. The 21-day period in Paragraph 41 is a procedural requirement that requires the
Region to allow PPG 21 days to cure a deficiency before modifying a submittal itself. The
ASAOC, however, does not state that the Region must give PPG 21 days to correct an unacceptable
provision of a submittal in order for that unacceptable provision to be deemed a “deficiency.”
Moreover, the Region did satisfy the 21-day requirement before it modified the deficient FS
Report: Region 2’s conditional approval letter identified unacceptable provisions (i.e.,
deficiencies) in PPG’s draft FS Report and was transmitted to PPG on June 23. On June 30, PPG
submitted a revised FS Report that did not adequately address EPA’s comments. PPG notes in the
Dispute that the Region -and PPG engaged in several discussions and written exchanges in an
effort to reach agreement on the deficiencies that the Region —corrected in its June 23, 2020
conditional approval, including a telephone conference, and the Region’s July 10, 2020 email.
PPG and the Region also engaged in a technical exchange — another effort by which the Region
attempted to assist PPG in greater understanding of the need for the Region’s revisions. At the
conclusion of these exchanges, the Region directed PPG to submit the FS Report by July 17. 2020,
24 days after its receipt of the Region’s June 23, 2020 conditional approval letter. Ultimately, those
discussions were fruitless insofar as PPG refused to make necessary modifications to the FS
Report, instead providing the July 17, 2020 revised FS Report that did not include those changes
that the Region provided as a condition of approval in its June 23, 2020 letter.

PPG believes that the Region’s statement in its July 21 letter that the agency’s approval “was
conditioned upon PPG’s incorporation into the final FS report of language provided by EPA on
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June 23 in a mark-up of the June 2020 FS, to cure deficiencies identified by the Region in the June
2020 FS™ is “contradicted” by the fact that the final FS Report issued by EPA on July 21 is not the
same version Region 2 provided on June 23. (Dispute, p. 5). To the contrary, the fact that the FS
Report completed by Region 2 differed from the June 23 version is immaterial to whether the
Region’s June 23 letter notified PPG of deficiencies in its June 8 FS Report. There is nothing in
the ASAOC that constrains what the Region must include in a submission that it completes
pursuant to Paragraph 41(c). |While the Region accepted certain PPG comments during the
discussions that occurred between June 23 and July 21, the Region’s inclusion of those comments

peration-on-these-peints-in no way means that the Region “abandoned” the June 23 version, as
PPG claims. h"he RCQIOI].I mdlcated in its June 23 conditional approval letter that it would approve
the FS Report only if PPG made certain corrections to the June 8 FS Report. ’Twenty-fom days
passed between EPA’s JulyJune 23 conditional approval letter and PPG’s July 17 draft FS Report,
during which time the Region asnd-PPRG-attempted to explain to PPG how and why to revise the

fe&eh—egreeﬁwﬁf—eﬁ—aﬁ—FS Report such that Q_ would be acceptable to Region 2. Brrarettee

{ﬂ—bﬁeeepﬁb'}e—btﬁ L ltimately. PPG 1efused to sufﬁc1ently address the deficiencies : —-me}ﬁ&me
defietenetes identified in the Recnonl s June 73 ma.rkupl PPG w: as given more than 21 days to
correct the outstanding deficiencies— pest, and the Region’s
decision to complete the FS Report pursuant to ASAOC Palagraph 41(c) complied with the 21-
day requirement of Paragraph 41.

II. Region 2’s Modifications of the FS Report are Supported by the Record and are not
Arbitrary and Capricious

A. Region 2’s Ceonceptual Ssite Mssodel is Ssupported by Ffactual Hhistorical
Isnformation and asd-Sste-Data

In ththeire Ddispute. : "PPG]" ldewube\ the
Region’s conceptual site model C SM ) as‘ i-—based ona theory that metal pigments used in paint
manufacturing are present in surface soil/fill and are being mobilized into subsurface soil/fill and
then into saturated soil/fill, which then results in elevated lead concentrations in groundwater” and
asserts “that —Fhthis CSM is not supported by Site data or the RI:” (Dispute. p. 7). As discussed
below. both the data and information about historical Site operations support the RegionERA’s
determination that historic Site operations are a significant source of soil and groundwater
contamination at the Site. Region 2EPA’s CSM therefore is consistent with the data presented in

the RT Report.

Both the Ssite data and evidence about historical Ssite operations support RegionEPA2’s
determination former lead paint manufacturing operations at the Site are a significant source of
lead contamination in surface soil. JFrom approximately 1903 to 1971. the Site was used for paint.
varnish. linseed oil and resin manufacturing by Patton Paint Company (Patton). which merged into
the Paint and Varnish Division of Pittsburgh Plate Glass Company in 1920. Pittsburgh Plate Glass
Company changed its name to PPG Industries. Inc. in 1968. PPG conveyed its interest in the Site

in 1971. PPG’s The Remedial Investigation (RI) Report (Woodard & Curran, 2020) states on page _—

3 In thic o se—ERA rafarc t CEaE d from I athasy oo d Woathen e TT D and U7 dasd and Coceas bahalf
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1-3 that “Pigments would have been brought to the Site and used in the manufacture of paints.
These were often metallic chemicals and would have included compounds of cadmium, chromium,
lead, titanium and zine. Basic lead carbonate (white lead) would have been one of the pigments
used as a raw material.” This statement is consistent with the following two historical references
to the use of basic lead carbonate on the [Site:

|A h15tor1cal brochu.re for P‘\tIOIl PPG’s corporate predessespredecessor-at—the-Site. the

un-Proof Paints printed circa 1897 states that ‘Tl"he

composmon of Pattdn > White is prmted on every can, and is strictly pure white lead and

zinc oxide, both doubly ground in strictly pure linseed oil to impalpable fineness, with the
right amount of silica (Patton’s secret)-"| (See Exhibit 4 at pe. 1).

. lPatton employee Frank Lane testified about o= Patton’s use of lead carbonate and zinc

oxide to the United States Supreme Court in “Heath & Milligan Mfo. Co. asufsctusine

-@eﬂﬁa&ﬂlf—"ﬂ&e—éheﬁm%%h&ﬂh—@eﬂ*p&nﬁ—a—a#ve —J—H—Wmst ’0 U S 338 (1907 )—

page 190 (Paragraph 323) of the Court’s Transcript of Record. (See Exhibits 5.A. -for the

entire transcript; and 5.B. for a relevant clip of the transcript).l

The original paint plant was constructed in the early 1900s by the Patton. Historical| manufacture
of white lead pigment was originally accomplished by corroding sheets or plates of lead

(sometimes referred to as lead buckles) by applying heat and moisture, carbon dioxide, and acetic
acid vapor. The corrosion product created from the lead sheets was the lead carbonate pigment,
which was scraped off and finely ground into a powder. While it is not known if Patton. and later
PPG. produced lead pigments wwese—produecd-at the Site from metallic lead or purchased and
conveyed to the Site as lead carbonate, the large amount of paint known to have been manufactured
by Patton at the Site suggests that the company used a large quantity of white lead pigment at the
Site i in conncctlon with those opexatlons Tthe amount of lead carbonate wsed-that Patton used =+
- - an be conservatively estimated based on the volume of
documented paint production at the Site. The document “Use of United States Government
Spec1ﬁcat10n Paint and Paint Materials” by P.H. Walker and E.F. Hickson (August 1924) contains
mum recom.mended quantities of components in certain paints. (See Exhibit 6.A. at
36—=%)- - 5. -Paint formulations based on a combination of white lead
and zinc oxide pigments (as used by Patton) are addressed in [rows 7-9 of Table 1| in this—the
referenced document and recommend 50 pounds (Ibs) white lead and 50 Ibs of zinc oxide to yleld
anywhere from 7 to 11 % gallons of pamt per batch 9@@ E\hlblt 6.B.. tlomc embedded below).
[Patton s operations at the Site et 15 estimated
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Tasrr 1, —Mizing formulas using Federal Specifications Board pasle pigments,
and dry red lead
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! For first (priming) couts, wood, new wark
1 Valatile mineral spirits F. 8, B, No. 16 can be used {n place of turpentine (o this formuls,
¥ For first (priming) coats on plaster, concrete, cement, brick, and stone, new work.
4 Far bedy costs, wood, outside, new, and first coat repainting.
+ For finksh costs, outside,
8 For finish coats, inside, fat to eggshell gloss.
1 For first (priming) coats on mctﬁ.s
No7E 1.—In nearly all of the above formulas, except for priming coats oo new wood, & mixture of one-
third to one-half bolled linsesd ofl and the remainder raw lnseed oll may be substituted for the raw oll,
omitting the drier . 2 -
Norx 2.—In using the mixing formulas read across the page on the horizoatal line; for example, formuls
No. 9 reads thus:
60 pounds paste white lead,
0 pounds paste zinc oxide,
3 to 4 gallons ruw linseed od,
My ns turpentine,
2003 plats drier.
715 53¢ galloas of palat, for finlsh coats, outzide.

ExhibitEiewrelSea-Exhibit 6.B.: 1924 United States Government specifications for mixing
components of paint.

In addition to its use in paint manufacturing, lead was historically added to varnishes as a drying
agent. —“The Influence of lead Ions on the Drying of Oils” by Charles Tumosa and Marion
Mecklenburg (published by the Smithsonian Center for Materials Research and Education))
addresses both lead pigments in paint and the use of “lead compounds...(to)...alter the drying
behavior and physical properties of oil paints and varnishes-.” (See Exhibit 7). The article indicates
that by the late nineteenth to early twentieth century, manufacturers found that a combination of
cobalt, manganese, and lead compounds was efficient to cause drying and polymerization in oils.
[The 1923 PPG publication “Glass, Paints, Varnishes and Brushes, Their History, Manufacture and
Use (copyright 1923 Pittsburgh Plate Glass Company)” {states that “An extensive variety of
varnishes can be made by changing the operations. the gums, the oils, and the driers used ... When
the gums, oil, and metallic drying salts have been properly combined...” (See Exhibit 8.A.. “Paint
Section, The Manufacture of Varnish,” at 23)-. Based on this information it is likely that PPG also
added| lead to varnishes as a drying agent. as it was commonest practice within the industry at the
time.
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(In addition, an article titled “Power Plant in the Patton Paint Co.. Newark, N.J.” in the October 15,
1903 issue of [The EngineerkSee Exhibits 9.A. and 9.B.) states that there were two motors used to
drive lead chasers at the facility, “pieces of apparatus in which white lead, the foundation for all
of a certain class of paints, is worked and freed of its contained moisture.-" -Motors at the plant
were “housed to protect them from the powdered white lead and dust which is very apt to be
floating in the air ... A 7-horsepower motor ... drives an air compressor ... used to blow dust out
of motor armatures, etc ...” h—Iistorical Patton/PPG plant housekeeping activities (such as floor
cleaning and sweeping) hﬂf&@&h&sﬂ‘elaased the powdered white lead pigment to surface
soil/fill material, specifically since most buildings were constructed with drains and wall slots with
hinged flappers at floor level to allow discharge of sweepings/floor washings to outside the
building. -The photo immediately below (Seee Exhibit 9.C. picture. embedded below) shows a
floor flapper at Building 7 at the Site (See Exhibit 10.AB-X at Figure 2-1{map-efsite} for map of

B i R R
Exhibit 9.C.: Photograph of floor flapper on Building #7

Below is a photograph of the Patton facility from the book |“Glass. Paints. Varnishes and Brushes,
Their History, Manufacture and Use (copyright 1923 Pittsburgh Plate Glass Company)” (See
Exhibit 8.A.. figure. #s-embedded below). The photo depicts shewsapietare-efBuilding #9 and
Building #6 (looking northeast) on page 24 of its “Paint Section”. Building 7A is also shown on
the right side of the picture; Building 7A would eventually be replaced by the current Building #7.
Note thatla—the-pietuse: barrels and various materials are stored on the ground in front of the
buildings. I-These building border Lot 63. where the focused lead removal is proposed to occur.
Building 7 is on Lot 63. (8Note that Lot 63 is one eof 15 lots on the Site. (Ssee Exhibit 10.BA:-.. the
RI Rseport. at 1-3 through 1-30fpasesanses————] for more information regarding current
and historical operations es-en-Letb3-and-the-othesfor each lots).

10
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PITTSBURGH PLATE GLASS COMPANY

Newark Varnish Plant
Faint and Varaish Division. Pitsburgh hte Glass Compary.

Exhibit 842: PPG paint manufacturing plant in City of Newark, New Jersey (now the Site)

The facility operations discussed above support the conclusion-sussest that lead and zinc were
released into the soil/fill material as a result of’ -I-t-is-pess-i-b-l-e—t-h&t—paint plant housekeeping activities,
along with incidental releases of white lead and zinc oxide pigments during material storage,
handling, and U‘ansfer—&eﬁspefteﬂeed-eﬂd—aﬁe—&ﬁﬁhe-se&-ﬁll—mﬁeﬂel The likelihood that

gﬂ&! operations areis a source of lead contamination in Site soil alsoThis hypothesis—is e g

supported by a positive correlation between lead and zinc in the soil/fill material samples collected
during the RI, with a linear regression coefficient of R? of 0.72. The highest_reported levels of
lead in the RI borings are sepested-on Lot 63_-and correlated with the highest levels of zinc (refer
to the cluster of green points on the right side of the graphic. see Exhibit 11. figure. embedded
below3), strongly suggesting that historical facility operations are a primary source of lead and
zine— at this location.

11
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Lead and Zinc Correlationin Soils from Riverside: Top and Bottom
Sampling Intervals
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1. AllLead and Zinc datz were detected.
2. Field Duplicate and Parent Sample concentrations were averaged.
3. Plotincludesall soils fromthe top and bottom sav‘\plw%mtewals inthe boring.
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Log (Lead Concentrations) (mg/kg)
ExhibitFignreExhibit 113: Lead and Zinc Correlation in Soil/Fill Material from Riverside (all
samples)

There also is evidence that Patton disposed of paint waste and other materials directly into the
Passaic River adjacent to the Site. As noted in the RT Report on page 1-5 [Id .}, the U.S. Army
Corps of Engineers (USACE) alleged on February 1. 1915 that Patton of Newark dumped ashes,
tin cans, waste paint material, and “refuse of various sorts™ into the Passaic River, “for a length of
175 feet along the water front and had filled out for a considerable distance beyond the State
riparian lines without any protection in the form of a bulkhead or 1etamm0 wall to prevent the
escape of the material into the channel of the river.’ * Ehe RIalsonoteskhe The-l-ze Annual Reports,
War Department, Fiscal Year Ended June 30, 1916, Report of the C luef of Engineers of the U.S.
Army (Government Printing Office, Washington, DC, 1916) indicates that “‘the Patton defendants™
to the charge on October 11, 1915 and were sentenced to pay a fine of $250 (Case
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Commented [SJ97]: I don’t have this exhibit

Commented [SJ98]: I don’t have this exhibit

~| Commented [SJ99]: I only have “Patton paint The
Pittsburgh Press, August 27, 1902° Do we have more to
cite?

B. B-Region 2—EPA’s CSMeeneeptualsite-medel is Ssupported by l{iﬁ&tﬂ“‘v—iﬁ—éﬁ
Site Dénm{

Commented [SJ101R100]: Agree with edit to the title

I moved this portion to the previous section
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Once released into the environment, the lead carbonate and other lead-based compounds would be
available to esuld-mix with the surface soil/fill material and infiltrate into the subsurface and
shallow groundwater during precipitation events, potentially causing “top-down” contamination
wherever aeress—the—Site—where-these cmnpouml‘s were

A released or otherwise present in the
environment. produet—wese—stosed—handled—manufactused—and—dispesed—Thiis pathway 1is
consistent \\1t11 the soil-to-groundwater path\\ay diseussed—in the RI chon S \11\\11\\1011 of
potential migration pathways (See Exhibit 10.A.3¢ at pg. 5-1)undesp : o

which states that “Impacts from soils or potential site source areas would be expccted to enter the
unsaturated zone (shallow fill unit) and based on the nature of the release may reach groundwater
which has an average depth of 5.1 feet bgs_(fbelow ground surface)} across the Site.” The RI
Report also states es—page—S——that —*Tt should be noted that in complex mixtures such as

a
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groundwater, the effective solubility of individual compounds will differ significantly from the
pure compound solubility.” [/d.] Depending on pH and ligand concentrations, lead-containing
solids such as lead carbonate (cerussite, PbCO3), hydrocerussite [Pb3(OH)2(CO3)2]. and anglesite
(PbSO4) may control the aqueous concentrations of lead in groundwater; the ultimate fate and
transport of dissolved-phase lead will be dependent on the geochemistry of the aquifer over time.
Dissolved lead could also adsorb to the surfaces of other solids in the soil/fill material and
underlying aquifer, resulting in a source of lead from adsorption/desorption reactions.

As presented in RI Report Figure 4-16, lead concentrations greater than 800 mg/kg are reported
aeress—the—Site—in surface and subsurface soil/fill material_across the Site, with a cluster of
comparatively elevated lead concentrations primarily detected in samples collected around the
perimeter of Building #7 (Ssee Exhibit 10.AB.. at figure 4-16f for SsamphnsMmap]X). -Elevated
total lead concentrations in the shallow fill groundwater were also detected in samples from
monitoring wells on Lots 63 and 64, and primarily within the vicinity of Building #7 (See Exhibit
10-.A. at Figure 4-40-and-FHschibt+10-B-X). -The soi1l/fill material with elevated lead concentrations
(greater than 800 mg/kg) acts as a source material to the shallow groundwater in this area.
LAssuming 800 mg/kg_for lead in the soils, and a log Kd value* for lead ranging from 3.7 to 5,
possible aqueous lead concentrations are in the range from 0.008 to 0.15 mg/L. [Lead
concentrations in groundwater were found to be greater than 0.005 mg/L across the Ssite and as |
high as 0.1 mg/L. This demonstrates that lead contamination in soil/fill. which was impacted by

past operations. likely migrated to the eroundwater considering lead concentrations in the soil/fill
was found to be much higher than 800 mg/kg. -

Region 2’s L-SE-P—Arc-—eeaeepma-l—e&e—medel—eCSM-} is based on available Site data and the RI,

which suggests a “top down™ source of contamination due to historical operations by PPG as well
as current commercial and industrial Ssite activities, [including operations conducted on Lot 70.
The fact that historic fill may also be a source of lead does not kchange the fact that both Site data

and historical Ssite operations point to past facilitv operations as a being a major source of lead in
shallow groundwater and soil at the Site. —[Elevated lead in the soil/fill material due to past
operations § et : -ated-1s the source of lead contamination to the shallow
groundwater, and that the lead (dissolv ed-phase and solid phase) is transported in the groundwater.

PPG argues that the RI Report SeettonIV—Page—F—Pasagraph—t—Sentenee—S—Instead—the- R
“identified historic fill, which is present in surface and subsurface soils across the Site, as the
dominant source of lead in groundwater.-” (Dispute. p. 7). but the RT Report does not support this
statement.2

_The phrase “dominant source of lead in groundwater” does not appear =was-snetloeated-in the RI
Report. and the term hewever—thetessm-“source of lead” only appears once. in Mﬁéﬁi—%&é
in—the-RI Repost-on-page—4—16-when—diseussins—a discussion of lead concentrations in soil/fill
material on Lot 1 (not groundwater)_(See Exhibit 10.A. at ficure 4-16)3. —The RI Report states

4 Kd value is a partitioning coefficient_also known as the sorption distribution coefficient_which is the ratio of
sorbed metal concentration (expressed in mg metal per kg sorbing matenial) to the dissolved metal concentration
(expressed in mg metal per L of solution) at equilibrium

3 PPG similarly states on page 8 of the Dispute that “USEPA’s FSR incorrectly treats lead in shallow groundwater as
attributable to Site operations. when in fact it 1s a background level and attributable to historic fill ”
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test—that “F[t]he source of lead is likely historic fill because lead was not documented to be used
in Building #1 or Lot 1.” [Id.] The lead concentration in borings B-5 and B-96 (borings located
next to Building #1 and not adjacent to another buildings) ranged from 13.5 mg/kg to 254 mg/kg
(at depths of 0.5-6.5 feet bgs), which are below the preliminary remedial goal (PRG) of 800 mg/kg.
The cited sentence does not mention the paint manufacturing activities on the south side of the Site
or Building #7, where swith-<elevated lead concentrations up to 6,210 mg/kg were detected in RI
boring B-30, 8,690 mg/kg in RI boring B-75, and 10,800 mg/kg in historical boring HF-2. -lNote
that HF-2 was collected from below the water table in the saturated zone (11-12.5 feet bgs) and is
40-800 times higher than the lead concentrations observed on Lot 1| ~This shows that the analysis
of lead contamination in Lot 1 cannot be applied site-wide. Consequently, the cited_discussion
from the RI Report-sentenee cannot be extrapolated to the entire Site based on the known Ssite
history. and the RT Report does not state or support the statement that historic fill is the dominant

source of lead contamination in groundwater.- In short,

e s leadtachalloan o rater-at-the-Site— 10 support its position Lt,DD’ arcumment-that

huronu fill is a dominant source of lead in 511:1110 w_groundwater. PPG argues that “[aJAs
documented in the [RT Report JRIR prepared by Woodard & Curran and approved by the Region
USERA historic fill is present in surface and subsurface soils throughout the Site [RIR ES-2; 3-
3.] As BSERA-Region 2 is aware, historic fill in New Jersey commonly contains elevated levels

of metals, including lead.” (Dispute. p. 7).

While HSthe RegionERA agrees seknewledees—that historic fill may contain elevated metals
concentrations, PPU has taken the cited sestence—is-taken-discussion from the RI Report out of
context and omits : se-that the RT Report also recognized that once
the-historic fill is ¢ spomed—p&&e&l it may be funher smpaeted-and-contaminated by site-operations
at the Site. -The entire paragraph from the RI Report’s Executive Summary (See Exhibit 10.A. at

paze po. ES-2) states:

-that-=Based upon historical maps, previous investigations, and data obtained during the
RI, fill material is present in surface soils throughout the Site and in subsurface soils where
historical filling was conducted to reclaim land from the Passaic River. This material is
considered “historic fill” as it complies with the NJDEP definition of historic fill. Historic

16
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fill in some areas appears to have been impacted due to historical and/or current
operations and chemical/waste handling at the Site. The source of soil contaminants
depends on area and contaminants and are likely due to historic fill, past/current operations

(spills/releases). and illegal disposal.> (emphasis added).

-Contrary to PPG’s argument. the RI Report supports the Region’sERAZs determination. as

incorporated into the CSM. that contamination at the Site resulted from past and current Site

operations (including operations conducted on Lot 70) as well as historic fill and illegal disposal.

> > +“PPG cites NJDEP’s Historic
Flll and D1ttuse Aultlnopooenu Pollutams Te;hmcal Cnudance swhenattobservinges that “NJDEP
has pre\ iously published data showmg lead concentration levels in lnstonc ﬁll as 1angmg ﬁom an

illl-}e—'lleel-nﬂe&l—émdeﬂee-é %@WM&WM@EP—MMHM

azs Iead concentrations,
however. are not ¢ dlffuse across the Slte and -t-h&t—’llhé-the the spatial distribution of detected lead
concentrations (including the cluster of comparatively elevated lead concentrations around the
perimeter of Building #7 that is correlated with elevated levels of zinc) suggest an additional source
of lead to the soil/fill material that is associated with historical and current Ssite operations_and
not historic fill.

[The Technical Guidance cited by PPG The—eited-decument-has been superseded by NJDEP’s
“Historic Fill Material Technical Guidance™” (April 29, 2013, Version 2.0). -(See Exhibit 12). In
accordance with the Historic Fill Material Technical Guidance. Fhe-puspese-of-this-new—suidance
doecumentis—"T[t|he investigator may either remediate historic fill material under the assumption
that it is contaminated or they may establish, via sampling, that the historic fill material is not
contaminated above NJDEP’s residential soil remediation standards, N.JLA.C. 7:26D-4.” The
guidance runhcl states tlmt— “Wwhen contammated lustonc fill material is encountered at a site
- - - - dasd<}that is required to conduct
re1ned1at1on pursuant to N.J.A.C. 7:26C-2, the person 1espon51ble for conducting remediation must
remediate historic fill material consistent with the Technical Requirements and this guidance.”-
Teensequently—this updated guidance b >FBER-does not provide a range of lead concentrations
for historic fill material. Moreover. where contamination is found that is not shown to be
associated with historic fill material. as is the case at the Site. the NJDEP guidance does not suggest
that EPA should refrain hom eV aluating 1elncdnl alternatives Ih’lT W 111 addless the usL assocntcd
with thc LOIlt'lllllll'aUOIl : : : :

t nnl ad C(AA’\‘TT\ED Hictome Eill Motac:ial Tachas 1. Jdf

It should be noted that the NJDEP “Historic Fill Material Tecluuml Guidance™ references a residential direct
contact soil remediation standard of 400 mg/kg while the PRG for the Site 1s based on the non-residential direct
contact soil remediation standard of 800 mg/kg.
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C. An Evaluation of Active Groundwater Alternatives that Address Lead in
Groundwater was Appropriate for the FS

Presumably 1n an effort to semexediscount the need for active groundwater alternatives that treat
lend in groundwater from the FS Reponl PPG notes that

¥— NIDEP permits parties to assume
that glomld\\atel assoc1ated w1t11 historic ﬁll marenal is contaminated above groundwater
remediation standards (5 micrograms per liter [pg/L] for lead) and unplement a groundwater
cla551ﬁcat10n exceptlon area [CE —\ rather than actne 1emedlat1011 #"- (See Exhibit 12PFDER
= r 1 R“*'Aldl&:\\ of whether PPG
bch eves that a L E % is an appropriate alternative for ;onmmunt\_d sroundwater at the Site. the FS
Report must evaluate remedial alternatives to provide a basis. along with other information in the
administrative record file. upon which EPA can propose a remedy in a proposed plan. and it is
therefore entirely appropriate for the FS Report to evaluate active groundwater remediation to
achieve the remedial action objectives (RAOs) for groundwater.

One of the RAOs in HSRegion 2ERA’s Proposed Plan tol groundv vater at rhc Site 15 to minimize
contaminants of concern (COC) concentrations and e e et
ofrestoreine the groundwater quality- . Due to the aquifer dnqmanon by

NJIDEP. the groundwater must be IC\TOICJ to (la\\ ITA standards as required by the NCP. As
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discussed above demenstrated—previousty—and supported by the facts in the RI report, lead in

groundwater is a contaminant of concern due to industrial past-er—eusrent-operations that have
occurred at the Site. epesatess—and Class ITA standards swhieh—is—based—enfor total lead

concentrations_must be met. Under CERECLA, and the NCP. the remedial alternatives are
required to meet the two threshold criteria of overall protection of human health and the
environment and compliance with applicable or relevant and appropriate requirements (ARARS).

CERCLA guidance provides states-that ICs “shall not substitute for active response measures ...
as the sole remedy unless such active measures are determined not to be practicable, based on the
balancing of trade-offs among alternatives that is conducted during the selection of remedy™ [(refer
to USEPA “Institutional Controls: A Guide to Planning, Implementing, Maintaining, and
Enforcing Institutional Controls at Contaminated Sites™ (December 2012)]. Under the
circumstances of the Site. the REOion's directions to PPG to screen out groundwater alternative ¥

m&e}ﬁdemammmthat rely solely on ICs institutionaleontrelsAn netivesemeds
to address the contaminants of concern in groundwater was an appropriate exercise of
EPA’s discretion and consistent with EPA’s guidance

DB.  Groundwater Alternative 5 was not an Viable apprepsiate-Reemedial Aelternative
for the Site and it was not Aarbitrary and Ceapricious for this Aalternative to bete
Sscreened-it Oeut-

PPG assertsS 2 : si— IS that tThe Region’s
July 10 Ré’v-l-‘yl-@ﬂ‘;—lé\ isions to the FS Repol‘t ‘reject approprlate altematlves (i.e., Groundwater
Alternative 5 presented in the June 30, 2020 draft of the FSR) and retain inappropriate groundwater
alternatives by evaluating how they address lead in Site groundwater.” (Dispute. p. 8). Contrary to
PPG’s assertion. however. Groundwater Alternative 5 would not achieve RAOs at the Site and

would likely divert groundwater flow and cause contaminants to be discharged from the Site into

the Passaic River.

Groundwater Alternative 5, as proposed by PPG- ¥ eedard-&Curean in the June 30, 2020 draft FS
Report, focused solely on organic contaminants associated with the underground storage tanks on
Lot 64_and did not actively address lead in groundwater. -Based on Region 2’s comments, in the
July 17. 2020 draft FS Report submitted by PPG. Groundwater Alternative 5 had been svasrevised
by PPG sa-theFuly17-2020-deaft- FSRepeort-to address both organic contaminants on Lots 58 and
64 and lead-contaminated groundwater proximal to Building #7. In the July 17. 2020 draft FS
Report Figure 5-10 (See Exhibit 13. figure. embedded below), as designed and proposed by PPG,
the srellow—vyellow shaded area targets shallow lead contaminated groundwater in the vicinity of
Building #7.
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| Groundwaler Aernative 5 - Insiitubional Controls, Site
I ] Contalsment and Focused In-Situ

Exhibit 13: Groundwater Alternative 5 proposed by PPG in July 17, 2020 draft FS

While the revised Groundwater Alternative 5 was intended to address both organic contamination
and lead in shallow groundwater, the Region determined that this alternative would swasjudeed-te
be-not be implementable and would not -neteffeettvable-te-meet the goals of the proposed remedye
because:

e The proposed alternative focused on in-situ remediation of groundwater contamination on
Lots 63/64 and Lot 58. The remaining groundwater contamination across the Site would
not kave-beesn actively remediated and instead would be subject to Sthe-restetettons-otsite-
wide institutional controls (such as a groundwater classification exception area or well
restriction area). Consequently, this proposed alternative would not achieve the

groundwater remedialrettonobreettvefRAOY ]to minimize COC concentrations and restore

groundwater quality (consistent with a Class ITA aquifer), and it would not be able to meet
the eempkeﬂ&%-ﬁh—chemlcal-spemﬁc ARARs_identified for groundwater. which are

Commented [FS127]: Edited to be consistent with RAO
(the language in parens is not part of the RAO)

maximum contammant lmuts (MC Ls). and I\TDEP New Jeisey Gmund“ ater Quahty
Standards—s : -
e The subsurface barrier wall proposed in Groundwater Alternative 5 would requires
hydraulic control of contaminated groundwater and hydrostatic relief behind such a
containment structure to prevent groundwater head from building up behind the structure
and driving groundwater and associated contaminants below and around the structure. As
stated b¥PRG Woodard-&—Cusran—in PPG’s theJulyJune +730. 2020 draft FS Report
(Section 5.3.5) when discussing Groundwater Alternative 5 and the barrier wall: “Based
on the permeable nature of the fill, the preferred groundwater flow pathway would be a
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more southern path from current condition as the wall blocks east flow.” This southern
movement would eventually continue to move east when it reached the end of the barrier;
as stated in the RI Report Section 3.4, the Passaic River is a regional discharge point for
groundwater in the Newark, New—Jessey area. Consequently, the barrier wall (without
hydraulic controls) was unlikely to successfully prevent or effectively |minimize |
interactions between the groundwater and the river or the ultimate discharge of
contaminated groundwater to the river.

It should be noted that Groundwater Alternative 4 (which is the Region’s Rpreferred aAlternative
for groundwater) relies on periodic, focused in-situ remediation injections_in conjunction with
pump and treat. -In-situ remediation technology wais proposed in both Groundwater Alternative 4
and Groundwater Alternative 5 to address lead contamination in shallow groundwater.
Groundwater Alternative 4, however, has more flexibility to implement the injections across the

Site, where needed, beyond the focused area that would be addressed under prepesed—b¥
PRG W eedard—&—Curean—in—Groundwater Alternative 5—te—address—the RAO—efrestoring—the

e e Tl e With respect to the barrier wall, if the barrier wall

was designed to include some form of engineering controls (such as pumping) to provide
hydrostatic relief, then the containment technology weuld—lgotentlally would have been a viable
option achieve the RAO of ]"-PLp_]revent or minimize e-ﬁt—eﬁe—&&mpeﬁ—e#seﬂ-ﬁ-l-l
eesntaininedischarge of groundwater containing COCs-COREs to surface water to minimize the
potential for interaction between the Site and the Passaic River.” However. with the appropriate
hydraulic controls for the barrier wall. the proposed Groundwater Alternative 5 would still not
have met the RAO to restore groundwater quality (consistent with its status as a Class ITA aquifer).
and it would not be able to achieve eemphiant-withchemical-specific ARARs. since no active
remedy would be applied to address groundwater contamination across the Site.
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PPG ss-incorrectly asserts svhen-st-assues-that there 1s no spatial correlation between lead levels in
soil and elevated lead levels in groundwater. (Dispute. p. 8) —AA point-by-point spatial correlation
between soil/fill material sample results and groundwater results cannot be undertaken censidered
at this Site because of the various groundwater gradients across the Site and lack of co-located
samples. Co-located soil/fill material samples and shallow ground\\ ater samples were mainly
collected from the temporary well points; however, = Sit was agreed
between Region 2ERA and PPG that these samples were unv ahdated screening samples that would
be used only to design the monitoring well network. Consequently, no single soil sample can be
compared to evaluate the presence or absence of lead exceedances in a co-located groundwater
sample. Instead, the cluster of soil exceedances around the perimeter of Building #7 represents
the result of lead contamination related to historical PPG activities in that portion of the Site, and
the consistent exceedances of total lead in groundwater samples collected from around Building
#7 are consistent with the presence of a Site-related source of lead in soils (See Exhibit 14, figure,
embedded -below). Other clusters of soil exceedances are observed across the Site, particularly
on Lot 70.
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Exhibit 14: Fi ;éu;e§-3 }i’om FS Report Appendix A showing delineated areas of lead in soil/fill
material that exceed the PRG of 800 mg/kg and the footprint of lead removal around Building
#7, which is part of EPA’s Preferred Alternative for soil/fill material

In the Region’s attempts to clarify for PPG the changes needed to the June 8 draft FS Report. by

letter dated July 14 2020. the Reglon con'esgonded Wi 1th PPG. addressing scwntlﬁc and technical

analvsts i its July 21 letter but th<heuld-alse-beneted-thatthere are several sany-technical errors
in #e-PPG’s July 21 letter that render their point-by-point comparison inconclusive. The two
major technical errors (as discussed below) are (1) inferring a causal relationship between
downgradient soil/fill material and upgradient groundwater samples, and (2) mischaracterizing the
actual soil/fill material samples and groundwater sample depths. —These errors confound any
attempt to draw conclusions from the data presentation submitted by PPG.

As stated in the RI Report (Section 3.4.1 on page 3-5), the groundwater movement is generally
towards the east (towards the Passaic River) with “several local flow patterns that appear during
both low and high tide including saddles, mounds, and a local flow direction to the northeast in
the vicinity of Lot 58.” In PPG’s July 21 letter (See Exhibit 15), an attempt was made to compare
soil/fill material and groundwater samples to demonstrate that elevated lead in soil/fill material
could be found near relatively low-level concentrations of total lead in groundwater samples (See
Exhibit 16. table. embedded below). PPGANeedasd-&Cussan arbitrarily assigned soil borings to
monitoring wells based on geographical distance without considering the local hydrology. This
evaluation is flawed because it includes side-gradient and downgradient soil borings_-that would
not impact lead concentrations detected in side-gradient and upgradient monitoring wells in-the
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eempasison- The table below lists the monitoring wells and the “nearest soil boring™ assigned by

PPG in the July 21 letter.
maps presented in RI Figures 2-5 through 2-10.

Shallow groundwater gradients are based on the piezometer surface

Exhibit 165: Comments on PPG Table 1 of PPGH¥sedard-de—-Crrran July 21 Letter

July 21 | Monitoring | “Nearest Soil | Comments on Shallow Groundwater Gradients and Soil

Table Well Locations™ Boring Locations

Reference | Identified | Selected by

by PPG PPG

PPG Table | E1 B-59 and B- | Gradient is south-to-southeast depending on tides. B-77

1 77 is side-gradient to E-1 during high tide and low tide. B-
59 is upgradient (refer to discussion below on B-59).

PPG Table | E6and E7 | B-4 Gradient is north-to-east depending on tides. B-4 is

1 downgradient from E-6 during high tide and low tide.
B-4 is spatially co-located with E-7.

PPG Table | MW-114 | B-12 and B- | Gradient is north-to-east depending on tides. B-13 is

1 13 downgradient from MW-114 during high tide and low
tide. B-12 is upgradient.

PPG Table | MW-123 | B-56, B-57. | Gradient is southeast-to-south depending on tides. B-57

1 and B-82 and B-82 are side-gradient and B-56 is downgradient
during high tide and low tide.

PPG Table | MW-103 | B-51, B-52. | Gradient is southeast. B-51 and B-53 are side-gradient

1 and B-53 during high tide and low tide. B-52 is upgradient.

PPG Table | MW-105 | B-38 Gradient is north. B-38 is spatially co-located with MW-
1 105: however, lead in the saturated zone is not
characterized.

PPG Table | MW-106 B-35, B-36, | MW-106 is located on a groundwater mound.

1 B-37, and B- | Groundwater gradient is radial.
91
PPG Table | MW-120 | B-61, B-62. | Gradient is either north, east, or west depending on tide.
1 and B-101* | B-61 and B-62 may be upgradient under certain tidal
conditions.

* PPG assigned boring B-101 as the “nearest boring” to MW-120 in PPG Table 1 in the July 21
letter. Theyshifted-+tThe boring assignment was shifted from MW-120 to MW-122 in PPG Table
3.

As another example, PPG attempted to draw a point-by-point comparison between the low-level
total lead concentrations detected in well E-1 with two nearby soil borings (B-77 and B-59). PPG
argues Their—arsument—was—that low-level total lead concentrations in well E-1 were not
commensurate with the nearby elevated lead concentrations in the nearby soil/fill material, in an
attempt to disprove a relationship between lead contamination in soils and groundwater. Boring

B-59 is upgradient of well E-1; however, PPG’s data evaluation "Weedard & Curranhave

evatuated-the-datatnesror(refer to Figure A in the July 21 letter)_contains errors, as described in
the bullet items below, leading to se-thatthewtts-asserted-findings-are-flawed_findings:

E ———
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(1) PPG They-uses a temporary well point sample (TWP-B-59), which is an unvalidated-
screening point.

(2) PPGFhaes plots the groundwater samples at a depth of approximately 6-7 feet bgs, which
according to the Woodard & Curran field notes, is actually the depth to water from the top
of the w ell casmg Groundwater samples were collected at Fthe pumﬂ intake. which was

approximately 10 feet below top of casing (refer

to RI Appendix G).

(3) T2e=PPG plots a soil sample [B-59(FILL)100317] representing the above—ground debris
pile (3 feet above ground) |incorrectly at depth in the subsurface at 3 feet bgs|.

(4) FheypletPPG plots both a subsurface sample [B-59(5-7)100317]—+.and its field duplicate-
with beth-with-an incorrect depth. Note that this sample was collected at 2-4 feet bgs,
according to Woodard & Curran field notes and database entry. The sample ID of 5-7 feet
bgs is incorrect, according to Woodard & Curran. When correctly plotted, this point is
above the E-1 well screen.

(5) F==PPG plots a subsurface sample [B-59(12-13.5)100317] with an incorrect depth. Note
that this sample was collected at 9-10.5 feet bgs according to Woodard & Curran field notes
and database entry. The sample ID of 12-13.5 feet bgs is incorrect, according to Woodard
& Curran.

When these errors are corrected, the detected total lead concentrations in E-1 groundwater samples
collected at 10 feet below the top of well casing (maximum total lead concentration of 1.3 ug/L)
are commensurate with the one spatially comparable soil/fill material sample collected in the
nearby boring B-59, at a depth of 9.0-10.5 feet bgs, with a relatively low-level detected lead
concentration of 34.9 mg/kg. The data therefore do not support PPG’s position—iew that -low-
level total lead concentrations in well E-1 were unrelated to the elevated lead concentrations in the
nearby soil/fill material.

Note that similar technical errors were found in the remaining figures generated by PPG iV eodasd
&Cusrran and provided in its thei=July 21 letter.

FB. ILead Ceoncentrations in the Nnorthern Pportion of the Site do not Iindicate that
Liead in Geroundwater at the Site is Aattributable to Hhistoric Ffill:

letter-argues that aﬁd-eeﬁhtmed-b*&t-amo'- The Region[BSERA plesents the northern portion of

the Slte as an area that ‘has not been substantially unpacted by lead contamination.’ _ﬁf&ee—E*}nbﬁ

- While it is accurate that Ssite operations in the northern
portlon of the Slte did not involve lead, lead is present in all media-" (Dispute. -pp. 8-9). PPG then
draws conclusions about the presence of lead on the remainder of the Site based on conditions
found on the northern portion.

ata do not support PPG’s contention that,
ased on conditions in the northern portion of the Site. lead in shallow groundwater throughout
the Site is attributable to historic ﬁll.l
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Comparing impacts of lead for the northern and southern portions of the Site. it is generally the

that the northern portion has not been as substantially impacted as the southern portion.

operations and chemical/waste handling at the Site. The source of soil contaminants depends on
area and contaminants and are likely due to historic fill, past/current operations (spills/releases),
and illegal disposal-” (See Exhibit 10.BA.. BRI Repestat ES-2). Consistent with —Fhis—this

statement, applies in the istrue-inthenorthern section of the Site. wwhere there are some areas have
not been as significantly impacted by lead eontaminationcontamination.; while others areas on the
northern section of the Site have been impacted by placement of historic fill material and by both
past and current operations, including operations conducted on Lot 70.

For example. Oone area in the northern section of the Site that has not been as substantially
impacted by placement of historic fill containing lead is the northwest corner. As stated in the RI

Report: -ea-page 33—

Fill material is documented at the surface throughout the Site with greater fill thicknesses
associated with areas reclaimed from the Passaic River. The majority of the Site (except
the northwest section) was reclaimed from the Passaic River with imported fill, which is
described as a Loamy Sand or Sand Loam. Below the fill material, the next deeper layer
that makes up the geology immediately under the Site is a silt loam, representing the former
Passaic River sediment bed. Consistent with historical maps of shoreline development
(Figure 1-3), this layer was not identified in borings on the northwest side of the Site, where
less shoreline modifications occurred. (Exhibit 10.A.. RT Report at 3-3).=
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lExhibit 176: [Figure 5 from PPGA¥oodard-&Cusran’s July 21 Letter. Red circle added to
emphasize northwest corner of Site and subsurface soils west of the|1873|shoreline. Clusters of
elevated lead concentrations around Building #7 and on Lot 70 are evident in figure (blue

circles). Note that Exhibit 176 only displays RI borings whereas Exhibit 14 displays RI borings \( Commented [FS145]: Should the be pre-18927

and historical borings.

Overall, with the exception of MW-118 (which has been impacted by Building #10 operations;
refer to FS Report Section 3.5.5), the shallow groundwater on the northemn side of the Site has not
been as substantially impacted by lead contamination, recognizing that the deep groundwater total
lead concentration is approximately 2.0 ug/L. (-See Exhibit 6718. tabled. embedded below. belesw

reports the maximum total lead concentration per shallow monitoring well (non-detected total lead
concentrations are presented at the laboratory reporting limit of 1 ug/L) on the northern portion of
the Site (excluding MW-118).) ~-There are four wells on the northern section of the Site with
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maximum total lead concentrations greater than the PRG of 5 ug/L. Monitoring wells MW-117
and MW-120 have elevated total lead concentrations that are three times greater than the PRG of
5ug/L.

e Groundwater movement near MW-120 (which is in the north section of the Site) is affected
by the groundwater mound or ridge centered on Lot 70, causing gradients to shift at MW-
120 from east to north to west. In either case, soil/fill material from Lot 70 is located
upgradient. (Shallow groundwater gradients are based on the piezometric surface maps
presented in RI Figures 2-5 through 2-10: See Exhibit 10.B.-) According to the RI Report
on page 1-8, the company Federal Refining Company operated on Lot 70 since 1985,
recycling precious metals. “The metal recovery process involved meltdown of scrap metal
and recovery of metal using various acidic and caustic liquids.” As part of actions taken
pursuant to the NJDEP Site Remediation Program. soil/fill materials were excavated in
2012 and an asphalt cap placed over the property in 2014. Post-excavation samples
indicated elevated lead levels (over 800 mg/kg) remain under the asphalt cap. which were
verified during the RI, and may be acting as a source of lead contamination to MW-120.

e  Groundwater movement near MW-117 (in the north section of the Site) is also affected by
the groundwater mound or ridge centered on Lot 70 and |extendmos to the south! bifurcatin
groundwater movement between MW-117 and MW-114. MW-117 is downgradient of
multiple potential soil/fill material sources. The tidal communication with MW-114 is
noted in the RI Report in Section 3.4.3 under the tidal evaluation.

Exhibit 187: Maximum Total Lead Concentration in Monitoring Wells on North Side of Site

Monitoring Maximum Total Lead

Well Number Concentration (ug/L)

on the North Reported for Three

Side of the Site | Sampling Events over 11-
month Period

E-4 7.4

E-5 1.4

E-6 3.3

E-7 2.0

E-8 1.0

MW-114 1.0

MW-115 1.0

MW-116 2.0

MW-117 17.7

MW-119 7.9

MW-120 25.3

MW-121 4.2

MW-122 7.0

MW-124 1.0

In contrast, on the southern portion of the Site, a cluster of elevated total lead concentrations (in
particular at MW-107, MW-108, and MW-110)_were detected—are—ebsesved in the vicinity of
Building #7. where soils contain lead from Site operations knewnlead-contaminatedsotlshave

28

Commented [FS146]: I think this the groundwater
mound or ridge is extending to the south, but if not. please
clarify what it is that extends to the south




Subject to Attorney Client, Work Product, Deliberative Process and/or Joint Prosecution Privileges;
FOIA/OPRA Exempt

beea-detected-and groundwater continuously moves to the east- southcast during high tide and low
tide_(See Exhibit 19. embedded below). H—s—secknewledsedthatsSome areas of the southern
pomon of the Site have shallow groundwater concentrations sumlal to the northern section, which
is to be expected- since not all areas of the Site were impacted similarly by past/current operations
and lead-contaminated soils (at levels greater than 800 mg/ kg) were not reported across the Site.
IHo“ ever, based on the available soil and groundwater data, Resien2-is-asseeintinethe total-lead
contamination in the shallow groundwater is associated with fe-the lead-comanunated soils, which
is a Ssite-related contaminaut.‘

Exhibit 198: Maximum Total Lead Concentration in Monitoring Wells on South Side of Site

Monitoring Maximum Total Lead

Well Number Concentration (ug/L)

on the South Reported for Three

Side of the Site | Sampling Events over 11-
month Period

E-1 1.3

E-2 3.7

E-3 2.1

MW-101 1.0

MW-102 12.8

MW-103 18.7

MW-104 10.4

MW-105 452 *

MW-106 26.5 (near Building #7)

MW-107 54.2 (near Building #7)

MW-108 109 (near Building #7)

MW-109 20.85 * (near Building #7)

MW-110 39.9 (near Building #7)

MW-111 14.6 (near Building #7)

MW-112 8.2

MW-123 1.2

* Average of field sample and duplicate

Site groundwater data (all events) are plotted below in two Pareto Charts (See Exhibits 20 and 21.
figures. embedded below), which show the frequency and magnitude of lead detections in
groundwater in descending magnitude (left to right), as well as their cumulative impact (orange
line) plotted against the secondary (right) axis ranging from 0 percent when the first sample is
examined and extending to 100 percent when the last sample is examined. For monitoring wells
located on the north side of the Site, about half of the cumulative total lead detected in three rounds
of sampling was in samples from MW-120 and MW-117 (refer to discussion above on MW-120
and MW-117), with only 25 percent of all samples exceeding 5 ug/L of total lead, and the
remaining 75 percent of samples below the total lead PRG of 5 ug/L (also see table below). In
contrast, in the southern portion of the Site where historic evidence supports hat[lead-based paint|
manufacturing was j conducted. about half of the cumulative total lead detected in three rounds of _

sampling was in MW-105, MW-107, MW-108, and MW-110. with 56 percent of all samples
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exceeding the PRG for total lead (also see table below{)sl Acgain. these charts demonstrate the
significant differencesd between the northern and southern portions of the Site. such that
developing broad conclusion using either the northern or southern portions is not appropriate.
Elevated groundwater lead concentrations are correlated to areas where lead was likely released

as a result of current or past operations.
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Exhibit 209: Pareto (frequency,
North Side of Site

=

Chart for Total Lead Concentrations in Monitoring Wells on the

8 MW-107. MW-108_and MW-110 are located around the perimeter of Building #7.
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Exhibit 2118: Pareto (frequency) Chart for Total Lead Concentrations in Monitoring Wells on the

North Side of Site

An alternatesse way of presenting the same data is to report the percentage of groundwater samples
that exceed a specific concentration. As shown in the table below (See Exhibit 22 table. embedded
below), a groundwater sample on the south side of the Site was approximately two times more
likely to exceed the PRG (5 ug/L) for total lead than a groundwater sample from the north, and a
sample from the sSouth is eight times more likely to exceed 20 ug/L than a sample from the North.

Exhibit 2211: Percent of Groundwater Samples Exceeding a Specific Concentration
Percent of Groundwater Samples
Exceeding a Specific Concentration

Total Lead in Groundwater -5 <10 >15 =20
ug/L  ug/L ug/L ug/L
Northern Portion of the Site 25% 10% 5% 2.5%

Southern Portion of the Site 56% 40% 25% 21%

Instead of examining the data collectively. PPG attempted another spatial analysis based on a
point-by-point comparison. As noted above_(See Exhibit 16. table embedded above), the point-
by-point comparison presented in £:e-PPG’s July 21 letter is not supported is because it includes
side-gradient and downgradient soil borings in the comparison. The table below (See Eexhibit 23.
table embedded below) lists the monitoring wells and the “nearest soil boring™ assigned by PPG
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usran-in the July 21 letter. Shallow groundwater gradients are based on the piezometer surface
maps presented in RI Figures 2-5 through 2410/ (See Exhibit 10.B.).

Exhibit 2312: Comments on PPG Table 2 of PPG July 21 Letter

July 21 Monitoring | “Nearest Soil | Comments on Shallow Groundwater Gradients and Soil

Table Well Locations™ Boring Locations

Reference | Identified | Selected by

by PPG | PPG

PPG Table | E-4 B-22, B-27, | Gradient is northeast. B-27 and B-95 are side-gradient

2 and B-95 and B-22 is downgradient during high tide and low tide

PPG Table | MW-117 | B-10, B-11, | Gradient is either north, east, or west depending on tide.

2 and B-105 B-10 is side-gradient or downgradient: B-105 is
upgradient only under certain tidal conditions. (Note that
no samples were collected from boring B-11.)

PPG Table | MW-120 | B-61 and B- | Gradient is either north, east, or west depending on tide.

2 62 B-61 and B-62 may be upgradient under certain tidal
conditions.

PPG Table | MW-122 | B-102 Gradient is either northwest, west, or southwest

2 depending on tides. B-102 is downgradient during high
tide and low tide.

In sum. bBased on the Region’s analyvses above. elevated groundwater lead concentrations are
correlated to areas where lead was likely released as a result of current or past operations. The
data do not support PPG’s contention that. based on conditions in the northern portion of the Site.

lead in shallow groundwater throughout the Site is attributable to historic fill.
>

D 0
TageT—T

[~ ' L Is =2 Oz T
DeCTot v oot Ve

] ot L pWal y— - ASS sakhelets
e e T
GE. There—sare—linsufficient Ddata te—Ssupport PPG’s Ceontention that there is
Ssignificant Veariability in Geroundwater Idead Ceoncentrations and Conclusions
Made From This Information Should Not be Included in the CSM—Jindieatine

3 Scox—A peitaSral e s ;

sons- (Dispute. p. 9).]

9]

The RI field program for groundwater (excluding the temporary well point samples) consisted of
three groundwater sampling events over a 11-month period. The data collected se-aress insufficient
data-to support- PPG’ Jﬁ: trend analysis or to statistically evaluate groundwater variability over time{;
Moreover, as stated in the RI Report (See Exhibit 10.BA. ates pase4-26) when discussing the
shallow groundwater results: “The variations of results may be within reproducibly range of \
measurement or reflect site conditions at time of sampling (seasonal variations, tides or recent
precipitation events).”_It is not appropriate to include conclusions from a trend or a statistical
evaluation of groundwater variability over time in the CSM due to insufficient data.

meeﬁee%h'—&m;eﬁ—dﬁ{—Region 2’s EPA’s CSM and Julw10-FS Report Revisions

Ddo net-Aaccount for Aadditional Ssources of Llead (Dispute. p. 9).
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Latham-& Watkins{Gary-Genseal-aPPG asserts that the Region 2°s CSM and the July 10 revisions

to the FS Report does not account for additional sources of lead, including historic fill material.
(Dispute, p. 9). While

—However—the Region’s analyses and d

e-that historic Site operations are major sources of lead in shallow

ata

discussed above establish
groundwater at the Site. the CSM does not rule out additional sources of lead such as historic fill
material. which indeed can contain metals and other contaminants that impact the groundwater.

as stated in the RT Report.

Historic fill in some areas appears to have been impacted due to historical and/or current
operations and chemical/waste handling at the Site. The source of soil contaminants depends on
area and contaminants and are likely due to historic fill, past/current operations (spills/releases),
and illegal disposal.” (RFfReperiSee Exhibit 10.B4A.. p. ES-2).- As recognized in the RT Report.
and in the CSM. Fhisstatenrent+ des-past operations by PPG as well as current commercial
and industrial activities, including operations conducted on Lot 70. are sources of soil
contamination.

L PPG Iincorrectly Sstates that “[m]etals attributable to historic fill are not the result
of releases or operations at the Site and. therefore. constitute background

concentrations.” (Dispute. p. 9)
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Exhibit 254424: Distribution of Total Lead Concentrations in Monitoring Wells

Eatham—&—Watkins{Gary—Gengeal-PPG also asserts that a release of potable water from the
Newark City system in 2012, caused by Region 2’s rupture of a pipe while digging test pits. may
be an additional lead source to groundw ater at the Slte [Dmmtc pp. 9-10). The data do not
support PPG’s contention. PPG seablcitesd 2018 water quality
resultssa-theisletter in its Dispute, while the release ofpotable water occurred in 2012. In the City
of Newark’s 2012 Water Quality Report, the year of the !&l—l-e—wd—ﬁelease the 90th percentlle
concentrations of lead are reported as 9.0 ppb in the Pequannock System and 3.4 ppb in the
NIJDWSC system. Using the Pequannock’s 90% percentile value reported in 2012 (9.0 ppb), it
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would have required a release of approximately 264,000 gallons of City of Newark drinking water
to have contributed one gram of lead to the Site. The amount of water released was not
documented. but this rupture was resolved in a few hours and sampling continued the next day.
,}A\‘ shreret
event made a significant contribution to le: ul contamination at the Site

rear-thic-amount-of waterwasreleased bythesupture Ht 1s very unlikely that this single

JGE. None of the “additional contributing factors” cited by PPG would render any of the
FS Report’s egroundwater alternatives ineffective (Dispute. p. 10)

NIDEP has classified theis aquifer that underlies the Site as Class TIA|
desplte site- spec1ﬁc conducm ity readings that indicate brackish conditions (refer to Exhibit 10.B.
RIRepert, Section 3.4). Groundwater remedial alternatives have been evaluated prepesed-in the
IFS Report ko-addressmu among others. a hypethetteal-future use scenario that would presents an
unacceptable 115k 'hazard to human health and that would te-satisfy the RAO of restoring arenredtat
aetton—ebjeetive{RAOto—restore—groundwater quality. Each of the proposed groundwater
remedies willould encounter technical challenges, as discussed in [the FS Report lunder
‘Implementability’ in the detailed comparison of alternatives. TSEPA will require a pre-design
investigation (PDI) to support the final design for the selected remedy.

| Commented [FS168]: See comment above

[Grouudwater Alternatives 3. 4. and 5 all lincluded »= pose—the—use—efsome level of in-situ
remediation teehnelosy—as the active 1emedy to address VOC-, SVOC-, and lead-contaminated
groundwater. rl"he [FS Report (Section 5.3.3) Ekno\\ ledges that the effectiveness of in-situ
remediation is dependent on the geochemistry of the aquifer, stating that “It should be recognized |
that many of the COCs are co-located or are in close proximity., and the in-situ treatment |
compounds (iron sulfide) require very different geochemical conditions to be present in the area |
to be effective.” Consequently, any geochemical challenges expected in Region 2’s Bpreferred |
Aalternative for groundwater (Groundwater Alternative 4) would also be encountered in the ‘
implementation of PPG’s Groundwater Alternative 5. Region 2 is aware that geochemical
rocesses affect the mobility of metals in the
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